
IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
STATE OF OKLAHOMA,     ) 
      ) 
    Plaintiff, ) 
      ) 
v.      )  Case No.  4:05-cv-00329-GKF-PJC 
      )   
TYSON FOODS, INC., et al.,   ) 

) 
Defendants. ) 

 
 

STATE OF OKLAHOMA'S OBJECTION TO CERTAIN REFERENCES   
MADE IN THE TYSON DEFENDANTS' OPENING STATEMENT 

 
 The State of Oklahoma ("the State") objects to the Tyson Defendants' opening statement 

on the ground that certain statements in the Tyson Defendants' opening statement (1) violated 

this Court's motion in limine rulings, (2) misstated a Court ruling, and (3) suggested that the 

State made a representation in its opening statement that it did not.   

 The State is cognizant that parties are traditionally granted wide latitude in what may be 

said in opening statement.  That latitude does not extend, however, to violating Court rulings, 

misstating a Court ruling, and misrepresenting what the State has said in its opening statement.  

Because this is a bench rather than jury trial, and out of courtesy to the Tyson Defendants, the 

State did not interrupt the Tyson Defendants' opening statement with its objections.  However, 

the State does wish to bring these improprieties to the Court's attention, and requests that the 

Court admonish the Tyson Defendants to honor this Court's motion in limine rulings, not 

misstate this Court's prior rulings, and accurately portray the State's representations.  The 

following are some examples of the objectionable statements made by the Tyson Defendants in 

their opening statement. 
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 For instance, the Tyson Defendants made a number of references in their opening 

statement that characterized this action as the Attorney General's lawsuit rather than the State's 

lawsuit in violation of one of the Court's in limine orders.  Specifically, the Tyson Defendants 

stated the following: 

Your Honor, this is not a referendum on modern-day poultry-farming.  The 
Attorney General clearly does not like poultry-farming; that's regrettable.  But 
that fact -- but the fact remains that poultry-farming is both a legal, I believe, an 
honorable profession, and none of the elements of the claims that this court has to 
decide will turn on whether or not the court or anyone else likes or dislikes 
poultry farming. 

 
Sept. 24, 2009 Daily Trans., 80:13-21.  The Tyson Defendants followed this statement with the 

following: 

It's clear the Attorney General of the State of Oklahoma disagrees with some of 
the policy choices that have been made by the Oklahoma Department of Ag and 
legislators and regulators in Oklahoma and Arkansas on how poultry litter should 
be regulated.  Now, policy debates and disagreements are a healthy part of our 
democracy, but a lawsuit before this court is not the place to arbitrate or resolve 
those policy differences. 

 
Sept. 24, 2009 Daily Trans., 81:2-7.  And a short while later, the Tyson Defendants stated the 

following: 

[I]t will be clear to the court that Oklahoma farmers, and the defendants in this 
case as well, are caught in a political tug of war between the Attorney General, 
the legislature, and the officials at the agencies that actually regulate poultry 
farms.  

 
Sept. 24, 2009 Daily Trans., 108:16-20.  Putting aside the substantive issue of whether these 

statements are even accurate, the plain intent of such statements was to suggest that this action is 

being prosecuted to vindicate the Attorney General's interests rather than the State's interests.  

Such characterizations of this action were the subject of a motion in limine by the State.  See 

DKT #2406 ("Motion in Limine to Preclude Defendants from Referring to this Action as 

Anything Other than 'the State's' Lawsuit").  That motion was granted by the Court.  See Sept. 
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15, 2009 Trans., 185:1-4 ("To make short work of it here then, docket number 2406, State of 

Oklahoma's motion in limine to preclude defendants from referring to this case as anything other 

than the State's lawsuit is granted"). 

 The Tyson Defendants also made reference to the denial of the State's motion for 

preliminary injunction and the Court's findings made therein in their opening statement.  This 

was also in violation of one of the Court's in limine orders.  Specifically, the Tyson Defendants 

stated: 

But, Your Honor, I would submit to you that the evidence that was insufficient at 
the preliminary injunction hearing is the same evidence that's being brought into 
this court on bacteria today, and it's still insufficient to prove causation.  Your 
Honor, I would also say that when you get to phosphorus, on this question of 
causation, the state's phosphorus case suffers from the same evidentiary gaps that 
were found in the state's bacteria case earlier in this proceeding.   

 
Sept. 24, 2009 Daily Trans., 151:7-16.  The State filed a motion in limine to preclude such 

statements.  See DKT #2405 ("Motion in Limine to Preclude Defendants from Making Reference 

to the Denial of the State's Motion for Preliminary Injunction or to any Factual Findings Made 

Therein").  The Court granted this Motion.  See Sept. 15, 2009 Trans., 92:11-14 ("Very well, 

document number 2405, the State's motion to preclude defendants from making reference to the 

denial of the State's motion for preliminary injunction or any factual findings made therein is 

granted"). 

 In addition to these examples of violations of motion in limine orders, in their opening 

statement the Tyson Defendants also misstated this Court's prior ruling regarding Defendants' 

liability related to the land application of poultry waste by third persons (i.e., by persons other 

than Defendants, persons applying poultry waste on Defendants' land, contract growers, and / or 

persons applying poultry waste on contract growers' land).  As the issue presently stands, this 

Court has not precluded the imposition of liability on Defendants for such land application of 
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poultry waste by third persons under RCRA.  See Sept. 4, 2009 Trans., 239:22-40:2 ("So I am 

going to decline to grant it in that regard").  Moreover, the Court has reserved ruling with respect 

to the existence of such liability under the State's claim under 27A Okla. Stat. § 2-6-105.  See 

Sept. 4, 2009 Trans., 240:11-20 & 243:9.  The Court has granted the motion only as to 

Restatement (Second) of Torts, § 427B liability for poultry waste transferred by poultry growers 

to third persons for land application on non-grower property under the State's common law 

nuisance and trespass claims.  See Sept. 4, 2009 Trans., 240:3-10;1 see also Sept. 4, 2009 Trans., 

244:13 ("2407 is granted in part, denied in part").  Despite this series of rulings regarding this 

issue, in their opening statement the Tyson Defendants stated: 

However, the court has already correctly determined that these defendants are not 
liable for the use of poultry litter by ranchers and cattlemen in the Illinois River 
Watershed with whom they have no contractual relationship. 

 
Sept. 24, 2009 Daily Trans., 87:14-18.  The Tyson Defendants further stated: 
 

It's not a litter pile on some contract grower's farm.  It's not a litter pile located on 
any person's property for which these defendants can be held legally responsible.  
I don't know if that sod farmer did anything wrong or not, but I know that that is 
not a basis for liability against these defendants. . . . Your Honor, this is the sod 
farm.  Once again, this is someone whose acts are not really at issue in this case.  
It's not someone that these defendants contract with.  It's not someone that these 
defendants can be held liable for. 

 
Sept. 24, 2009 Daily Trans., 99:2-8 & 99:14-18.  These statements plainly misstate this Court's 

prior ruling on this issue.  Liability for such conduct has not been precluded. 

 In their opening statement the Tyson Defendants also asserted that the State made a 

representation in its opening statement that the State did not.  Specifically, in their opening 

statement the Tyson Defendants made reference to slide 15 of the State's opening statement 

                                                 
 1 The State has moved for reconsideration of this ruling.  See DKT #2623.  While 
Defendants have been critical of the State for bringing motions for reconsideration in this action, 
such motions are the proper way to challenge rulings with which a party does not agree.  The 
proper way to challenge such rulings is not to simply ignore them.   
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demonstratives.  See Sept. 24, 2009 Daily Trans., 100:1-18.  While the State did disclose this 

slide as one of the demonstratives it might use in its opening statement, the State did not in fact 

use this demonstrative in its opening statement because it, too, recognized in the course of its 

preparations for opening statements that the demonstrative did not depict a poultry waste pile.  

As such, the Tyson Defendants' assertions in their opening statement were inaccurate. 

Conclusion 

 With this filing, the State has not undertaken to exhaustively catalog all of the 

objectionable statements made in the Tyson Defendants' opening statement.  Rather, the State 

simply seeks to highlight the fact that the Tyson Defendants, in their opening statement, violated 

Court rulings, misstated a Court ruling, and misrepresented what the State said in its opening 

statement.  The State requests that the Court admonish the Tyson Defendants to honor this 

Court's motion in limine rulings, not misstate this Court's prior rulings, and if it chooses to 

comment on the State’s presentations to do so accurately. 

 

      Respectfully Submitted, 
 

W.A. Drew Edmondson OBA #2628 
ATTORNEY GENERAL 
Kelly H. Foster OBA #17067 
ASSISTANT ATTORNEY GENERAL 
State of Oklahoma 
313 N.E. 21st St. 
Oklahoma City, OK 73105 
(405) 521-3921 
 
M. David Riggs OBA #7583 
Joseph P. Lennart OBA #5371 
Richard T. Garren OBA #3253 
Sharon K. Weaver OBA #19010 
Robert A. Nance OBA #6581 
D. Sharon Gentry OBA #15641 
David P. Page OBA #6852 
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RIGGS, ABNEY, NEAL, TURPEN,  
  ORBISON & LEWIS 
502 West Sixth Street 
Tulsa, OK 74119 
(918) 587-3161 
 
Louis W. Bullock OBA #1305 
Robert M. Blakemore OBA 18656 
BULLOCK, BULLOCK & BLAKEMORE 
110 West Seventh Street Suite 707 
Tulsa OK 74119 
(918) 584-2001 
 
Frederick C. Baker 
(admitted pro hac vice) 
Elizabeth Claire Xidis  
(admitted pro hac vice) 
MOTLEY RICE LLC 
28 Bridgeside Boulevard 
Mount Pleasant, SC  29465 
(843) 216-9280 
 
/s/ Ingrid L. Moll                   
William H. Narwold 
(admitted pro hac vice) 
Ingrid L. Moll 
(admitted pro hac vice) 
Mathew P. Jasinski 
(admitted pro hac vice) 
MOTLEY RICE LLC 
20 Church Street, 17th Floor 
Hartford, CT  06103 
(860) 882-1678 
 
Jonathan D. Orent 
(admitted pro hac vice) 
Michael G. Rousseau 
(admitted pro hac vice) 
Fidelma L. Fitzpatrick 
(admitted pro hac vice) 
MOTLEY RICE LLC 
321 South Main Street 
Providence, RI  02940 
(401) 457-7700 
 
Attorneys for the State of Oklahoma 
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CERTIFICATE OF SERVICE  
 
 I hereby certify that on this 28th day of September, 2009, I electronically transmitted the 
above and foregoing pleading to the Clerk of the Court using the ECF System for filing and a 
transmittal of a Notice of Electronic Filing to the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General fc_docket@oag.ok.gov 
Kelly H. Foster, Assistant Attorney General kelly_foster@oag.ok.gov 
  
M. David Riggs driggs@riggsabney.com 
Joseph P. Lennart jlennart@riggsabney.com 
Richard T. Garren rgarren@riggsabney.com 
Sharon K. Weaver sweaver@riggsabney.com 
Robert A. Nance rnance@riggsabney.com 
D. Sharon Gentry sgentry@riggsabney.com 
David P. Page dpage@riggsabney.com 
RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS 
  
Louis Werner Bullock lbullock@bullock-blakemore.com 
Robert M. Blakemore bblakemore@bullock-blakemore.com 
BULLOCK, BULLOCK & BLAKEMORE  
  
Frederick C. Baker fbaker@motleyrice.com 
Elizabeth Claire Xidis cxidis@motleyrice.com 
William H. Narwold bnarwold@motleyrice.com 
Ingrid L. Moll imoll@motleyrice.com 
Jonathan D. Orent jorent@motleyrice.com 
Michael G. Rousseau mrousseau@motleyrice.com 
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com 
MOTLEY RICE LLC  
Counsel for State of Oklahoma  
  
  
Robert P. Redemann rredemann@pmrlaw.net 
PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C. 
  
David C. Senger david@cgmlawok.com 
  
Robert E Sanders rsanders@youngwilliams.com 
Edwin Stephen Williams steve.williams@youngwilliams.com 
YOUNG WILLIAMS P.A.  
Counsel for Cal-Maine Farms, Inc and Cal-Maine Foods, Inc. 
  
  
John H. Tucker jtucker@rhodesokla.com 
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Theresa Noble Hill thill@rhodesokla.com 
Colin Hampton Tucker ctucker@rhodesokla.com 
Kerry R. Lewis klewis@rhodesokla.com 
RHODES, HIERONYMUS, JONES, TUCKER & GABLE 
  
Terry Wayen West terry@thewestlawfirm.com 
THE WEST LAW FIRM  
  
Delmar R. Ehrich dehrich@faegre.com 
Bruce Jones bjones@faegre.com 
Krisann C. Kleibacker Lee kklee@faegre.com 
Todd P. Walker twalker@faegre.com  
Christopher H. Dolan cdolan@faegre.com 
Melissa C. Collins mcollins@faegre.com 
Colin C. Deihl cdeihl@faegre.com 
Randall E. Kahnke rkahnke@faegre.com 
FAEGRE & BENSON, LLP  
  
Counsel for Cargill, Inc. & Cargill Turkey Producti on, LLC  
  
  
James Martin Graves jgraves@bassettlawfirm.com 
Gary V Weeks gweeks@bassettlawfirm.com 
Woody Bassett wbassett@bassettlawfirm.com  
K. C. Dupps Tucker kctucker@bassettlawfirm.com 
Earl Lee “Buddy” Chadick bchadick@bassettlawfirm.com 
Vincent O. Chadick vchadick@bassettlawfirm.com 
BASSETT LAW FIRM   
  
George W. Owens gwo@owenslawfirmpc.com 
Randall E. Rose rer@owenslawfirmpc.com 
OWENS LAW FIRM, P.C.  
Counsel for George’s Inc. & George’s Farms, Inc. 
  
  
A. Scott McDaniel smcdaniel@mhla-law.com 
Nicole Longwell nlongwell@mhla-law.com 
Philip Hixon phixon@mhla-law.com 
Craig A. Merkes cmerkes@mhla-law.com 
MCDANIEL, HIXON, LONGWELL & ACORD, PLLC 
  
Sherry P. Bartley sbartley@mwsgw.com 
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD,  PLLC 
Counsel for Peterson Farms, Inc.  
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John Elrod jelrod@cwlaw.com 
Vicki Bronson vbronson@cwlaw.com 
P. Joshua Wisley jwisley@cwlaw.com 
Bruce W. Freeman bfreeman@cwlaw.com 
D. Richard Funk rfunk@cwlaw.com 
CONNER & WINTERS, LLP  
Counsel for Simmons Foods, Inc.  
  
  
Stephen L. Jantzen sjantzen@ryanwhaley.com 
Paula M. Buchwald pbuchwald@ryanwhaley.com 
Patrick M. Ryan pryan@ryanwhaley.com 
RYAN, WHALEY, COLDIRON & SHANDY, P.C. 
  
Mark D. Hopson mhopson@sidley.com 
Jay Thomas Jorgensen jjorgensen@sidley.com 
Timothy K. Webster twebster@sidley.com 
Thomas C. Green tcgreen@sidley.com 
Gordon D. Todd gtodd@sidley.com 
SIDLEY, AUSTIN, BROWN & WOOD LLP 
  
Robert W. George robert.george@tyson.com 
L. Bryan Burns bryan.burns@tyson.com 
Timothy T. Jones tim.jones@tyson.com 
TYSON FOODS, INC  
  
Michael R. Bond michael.bond@kutakrock.com 
Erin W. Thompson erin.thompson@kutakrock.com 
Dustin R. Darst dustin.darst@kutakrock.com 
KUTAK ROCK, LLP  
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc., Tyson Chicken, Inc., & Cobb-Vantress, Inc. 
  
  
R. Thomas Lay rtl@kiralaw.com 
KERR, IRVINE, RHODES & ABLES  
Frank M. Evans, III fevans@lathropgage.com 
Jennifer Stockton Griffin jgriffin@lathropgage.com 
David Gregory Brown  
LATHROP & GAGE LC  
Counsel for Willow Brook Foods, Inc.  
  
  
Robin S Conrad  rconrad@uschamber.com 
NATIONAL CHAMBER LITIGATION CENTER  
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Gary S Chilton gchilton@hcdattorneys.com 
HOLLADAY, CHILTON AND DEGIUSTI, PLLC 
Counsel for US Chamber of Commerce and American Tort Reform Association 
  
  
D. Kenyon Williams, Jr. kwilliams@hallestill.com 
Michael D. Graves mgraves@hallestill.com 
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON 
Counsel for Poultry Growers/Interested Parties/ Poultry Partners, Inc.  
  
  
Richard Ford richard.ford@crowedunlevy.com 
LeAnne Burnett leanne.burnett@crowedunlevy.com 
CROWE & DUNLEVY  
Counsel for Oklahoma Farm Bureau, Inc.  
  
  
Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov 
Charles L. Moulton, Sr Assistant Attorney General Charles.Moulton@arkansasag.gov 
Counsel for State of Arkansas and Arkansas National Resources Commission 
  
  
Mark Richard Mullins richard.mullins@mcafeetaft.com 
MCAFEE & TAFT  
Counsel for Texas Farm Bureau; Texas Cattle Feeders Association; Texas Pork Producers 
Association and Texas Association of Dairymen 
  
  
Mia Vahlberg mvahlberg@gablelaw.com 
GABLE GOTWALS  
  
James T. Banks jtbanks@hhlaw.com 
Adam J. Siegel ajsiegel@hhlaw.com 
HOGAN & HARTSON, LLP  
Counsel for National Chicken Council; U.S. Poultry and Egg Association & National Turkey 
Federation 
  
  
John D. Russell jrussell@fellerssnider.com 
FELLERS, SNIDER, BLANKENSHIP, BAILEY 
& TIPPENS, PC 

 

  
William A. Waddell, Jr. waddell@fec.net 
David E. Choate dchoate@fec.net 
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FRIDAY, ELDREDGE & CLARK, LLP  
Counsel for Arkansas Farm Bureau Federation  
  
  
Barry Greg Reynolds reynolds@titushillis.com 
Jessica E. Rainey jrainey@titushillis.com 
TITUS, HILLIS, REYNOLDS, LOVE, 
DICKMAN & MCCALMON 

 

  
Nikaa Baugh Jordan njordan@lightfootlaw.com 
William S. Cox, III wcox@lightfootlaw.com 
LIGHTFOOT, FRANKLIN & WHITE, LLC  
Counsel for American Farm Bureau and National Cattlemen’s Beef Association 
  
  
Duane L. Berlin dberlin@levberlin.com 
LEV & BERLIN PC  
Counsel for Council of American Survey Research Organizations & American Association for 
Public Opinion Research 
  
  
Diane Hammons Diane-Hammons@cherokee.org 
Sara Hill Sarah-Hill@cherokee.org 
Counsel for the Cherokee Nation  
 
  

/s/ Ingrid L. Moll     
Ingrid L. Moll 
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